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ICL/IHL/IHRL BREACHES OVERLAP
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STATUTE OF THE INTERNATIONAL CRIMINAL TRIBUNAL FOR THE FORMER YUGO  SLAVIA

[excerpts]
Article 1 (a)
Competence of the International Tribunal
(b)
The International Tribunal shall have the power pgmsecute persons
responsible for serious violations of internatiohamanitarian law committed (©
in the territory of the former Yugoslavia since 19@ accordance with the
provisions of the present Statute. (d)
Article 2
Grave Breaches of the Geneva Conventions of 1949 (e)
The International Tribunal shall have the power pmsecute persons
committing or ordering to be committed grave breactof the Geneva
Conventions of 12 August 1949, namely the followamgs against persons or
property protected under the provisions of thevaaté Geneva Convention: 1.
(@  wilful killing;
(b) torture or inhuman treatment, including biotadiexperiments;
(c) wilfully causing great suffering or serioustinj to body or health;
(d) extensive destruction and appropriation of prop not justified by 2.
military necessity and carried out unlawfully andntonly;
(e) compelling a prisoner of war or a civilian e in the forces of a
hostile power;
() wilfully depriving a prisoner of war or a civ@n of the rights of fair and
regular trial;
(g9) unlawful deportation or transfer or unlawfuhfimement of a civilian;
(h) taking civilians as hostages.
Article 3
Violations of the laws or customs of war
3.

The International Tribunal shall have the poweptosecute persons violating
the laws or customs of war. Such violations shatlude, but not be limited
to:
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employment of poisonous weapons or other weapaiculated to
cause unnecessary suffering;

wanton destruction of cities, towns or villages devastation not
justified by military necessity;

attack, or bombardment, by whatever means, nofefended towns,
villages, dwellings, or buildings;

seizure of, destruction or wilful damage doaarnistitutions dedicated
to religion, charity and education, the arts andersmes, historic
monuments and works of art and science;

plunder of public or private property.

Article 4
Genocide

The International Tribunal shall have the poweprosecute persons
committing genocide as defined in paragraph 2 & #rticle or of
committing any of the other acts enumerated in gragzh 3 of this
article.

Genocide means any of the following acts conagitivith intent to
destroy, in whole or in part, a national, ethniaalcial or religious
group, as such:

(@) killing members of the group;

(b) causing serious bodily or mental harm to meléthe group;

(c) deliberately inflicting on the group conditiooklife calculated to
bring about its physical destruction in whole opart;

(d) imposing measures intended to prevent birthiwithe group;

(e) forcibly transferring children of the groupanother group.

The following acts shall be punishable:

(@) genocide;
(b)  conspiracy to commit genocide;
(c) direct and public incitement to commit genocide
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The International Tribunal shall have the power pgmsecute persons

(d) attempt to commit genocide;
(e) complicity in genocide.

Article 5
Crimes against Humanity

responsible for the following crimes when committed armed conflict,

whether international or internal in character, dirdcted against any civilian

population:

(@ murder;

(b)  extermination;

(c) enslavement;

(d) deportation;

(e) imprisonment;

(f) torture;

(9) rape;

(h)  persecutions on political, racial and religigueunds;

()  other inhumane acts.

Article 7
Individual Criminal Responsibility

1. A person who planned, instigated, ordered, cdtachior otherwise
aided and abetted in the planning, preparationxecwgion of a crime
referred to in articles 2 to 5 of the present Séatshall be individually
responsible for the crime.

2. The official position of any accused person, thheas Head of State or
Government or as a responsible Government offistadll not relieve
such person of criminal responsibility nor mitigatenishment.

3. The fact that any of the acts referred to iickes 2 to 5 of the present

Statute was committed by a subordinate does nievechis superior of

criminal responsibility if he knew or had reason koow that the
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subordinate was about to commit such acts or hae do and the
superior failed to take the necessary and reasemabasures to prevent
such acts or to punish the perpetrators thereof.

The fact that an accused person acted pursoamintorder of a
Government or of a superior shall not relieve hih asiminal
responsibility, but may be considered in mitigatarpunishment if the
International Tribunal determines that justice eguires.

Article 10
Non-bis-in-idem

No person shall be tried before a national eofot acts constituting
serious violations of international humanitariaw lander the present
statute, for which he or she has already been byethe International
Tribunal.

A person who has been tried by a national cfmuracts constituting
serious violations of international humanitarianwlamay be
subsequently tried by the International Tribunal if

(@) the act for which he or she was tried was citarazed as an
ordinary crime; or

(b) the national court proceedings were not imphdi independent,
were designed to shield the accused from intemmaitioriminal
responsibility, or the case was not diligently pmsged.
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ROME STATUTE OF THE INTERNATIONAL CRIMINAL COURT

[excerpts]

Part 2. Jurisdiction, Admissibility and Applicable Law

Article 5
Crimes within the jurisdiction of the Court

1. The jurisdiction of the Court shall be limitemlthe most serious crimes
of concern to the international community as a whdlhe Court has
jurisdiction in accordance with this Statute witispect to the following
crimes:

(@) The crime of genocide;
(b)  Crimes against humanity;
(c) War crimes;

(d) The crime of aggression.

2. The Court shall exercise jurisdiction over tiene of aggression once
a provision is adopted in accordance with artidél2$ and 123 defining
the crime and setting out the conditions under twvhtee Court shall
exercise jurisdiction with respect to this crimewch a provision shall
be consistent with the relevant provisions of theu@r of the United
Nations.

Article 6
Genocide

For the purpose of this Statute, "genocide” meanyscd the following acts
committed with intent to destroy, in whole or inrfpaa national, ethnical,
racial or religious group, as such:

(@) Killing members of the group;
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(b)
(€)

(d)
(e)

Causing serious bodily or mental harm to memloéthe group;
Deliberately inflicting on the group condition$ life calculated
to bring about its physical destruction in wholéropart;
Imposing measures intended to prevent birthisimvihe group;
Forcibly transferring children of the groupatoother group.

Article 7
Crimes against humanity

For the purpose of this Statute, "crime agamshanity" means any of
the following acts when committed as part of a wpmiead or
systematic attack directed against any civilian ytagon, with

knowledge of the attack:

(a)
(b)
(c)
(d)
(e)

()
(9

(h)

()
(k)

Murder,;

Extermination;

Enslavement;

Deportation or forcible transfer of population;

Imprisonment or other severe deprivation ofgitgl liberty in
violation of fundamental rules of international taw

Torture;

Rape, sexual slavery, enforced prostitutioncdd pregnancy,
enforced sterilization, or any other form of sexwallence of
comparable gravity;

Persecution against any identifiable group oflectivity on
political, racial, national, ethnic, cultural, milbus, gender as
defined in paragraph 3, or other grounds that ameeusally
recognized as impermissible under international , lauv
connection with any act referred to in this parpbrar any crime
within the jurisdiction of the Court;

Enforced disappearance of persons;

The crime of apartheid;

Other inhumane acts of a similar characternitiveally causing
great suffering, or serious injury to body or torma or physical
health.
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2. For the purpose of paragraph 1:

(@)

(b)

(c)

(d)

(€)

(f)

(9)

(h)

"Attack directed against any civilian populationeans a course
of conduct involving the multiple commission of aiceferred to
in paragraph 1 against any civilian population,spant to or in
furtherance of a State or organizational policyctanmit such
attack;

"Extermination” includes the intentional infien of conditions
of life, inter alia the deprivation of access t@doand medicine,
calculated to bring about the destruction of p&e population;
"Enslavement" means the exercise of any owoflhe powers
attaching to the right of ownership over a persaah iacludes the
exercise of such power in the course of traffickimgpersons, in
particular women and children;

"Deportation or forcible transfer of populattomeans forced
displacement of the persons concerned by expulsioother
coercive acts from the area in which they are ldwfpresent,
without grounds permitted under international law;

"Torture” means the intentional infliction okwere pain or
suffering, whether physical or mental, upon a pergo the
custody or under the control of the accused; extiegt torture
shall not include pain or suffering arising onlgrr, inherent in
or incidental to, lawful sanctions;

"Forced pregnancy" means the unlawful confinehw a woman
forcibly made pregnant, with the intent of affegtithe ethnic
composition of any population or carrying out othgrave
violations of international law. This definition ahnot in any
way be interpreted as affecting national laws medptto
pregnancy;

"Persecution” means the intentional and sewdsrivation of
fundamental rights contrary to international lawrbgson of the
identity of the group or collectivity;

"The crime of apartheid" means inhumane acts aharacter
similar to those referred to in paragraph 1, coneditin the
context of an institutionalized regime of systemaippression
and domination by one racial group over any otlaerat group
or groups and committed with the intention of maimning that

Nobuo Hayashi

Implementation and Enforcement

7/23

regime;

() "Enforced disappearance of persons" means ttesta detention
or abduction of persons by, or with the authora@atisupport or
acquiescence of, a State or a political organinaflowed by a
refusal to acknowledge that deprivation of freedomto give
information on the fate or whereabouts of thosaqes, with the
intention of removing them from the protection bétlaw for a
prolonged period of time.

For the purpose of this Statute, it is undedtiat the term "gender”

refers to the two sexes, male and female, withendbntext of society.

The term "gender" does not indicate any meanintemdifit from the

above.

Article 8
War crimes

The Court shall have jurisdiction in respectnair crimes in particular
when committed as part of a plan or policy or ag pha large-scale
commission of such crimes.

For the purpose of this Statute, "war crimesanse

(@) Grave breaches of the Geneva Conventions @iugist 1949,
namely, any of the following acts against persongmperty
protected under the provisions of the relevant @a&ne
Convention:

(i)  Wilful killing;

(i) Torture or inhuman treatment, including bioicg
experiments;

(i)  Wilfully causing great suffering, or seriousjury to body
or health;

(iv) Extensive destruction and appropriation of gexy, not
justified by military necessity and carried out awfully
and wantonly;

(v) Compelling a prisoner of war or other protecpegson to
serve in the forces of a hostile Power;
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(vi)

Wilfully depriving a prisoner of war or othgprotected
person of the rights of fair and regular trial;

(vii) Unlawful deportation or transfer or unlawfabnfinement;
(viii) Taking of hostages.

(b) Other serious violations of the laws and custapplicable in
international armed conflict, within the establidfeamework of
international law, namely, any of the following sict

(i)

(i)
(iif)

(iv)

v)

(vi)

(vii)
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Intentionally directing attacks against the iltan
population as such or against individual civiliamst
taking direct part in hostilities;

Intentionally directing attacks against cigifi objects,
that is, objects which are not military objectives;
Intentionally directing attacks against pensel,
installations, material, units or vehicles involveda
humanitarian assistance or peacekeeping mission in
accordance with the Charter of the United Nati@ss,
long as they are entitled to the protection given t
civilians or civilian objects under the internat@draw

of armed conflict;

Intentionally launching an attack in the knedge that
such attack will cause incidental loss of life wjury to
civilians or damage to civilian objects or widesue
long-term and severe damage to the natural
environment which would be clearly excessive in
relation to the concrete and direct overall militar
advantage anticipated,

Attacking or bombarding, by whatever means, tew
villages, dwellings or buildings which are undefedd
and which are not military objectives;

Killing or wounding a combatant who, havingida
down his arms or having no longer means of defence,
has surrendered at discretion;

Making improper use of a flag of truce, oktfag or of
the military insignia and uniform of the enemy éitloe
United Nations, as well as of the distinctive emideof

the Geneva Conventions, resulting in death or gerio
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(vii)

(ix)

(x)

(xi)
(xii)
(xii)

(xiv)

(xv)

(xvi)
(xvii)
(xviii)

(xix)

personal injury;

The transfer, directly or indirectly, by th®ccupying
Power of parts of its own civilian population intioe
territory it occupies, or the deportation or tramsf all

or parts of the population of the occupied teryitor
within or outside this territory;

Intentionally directing attacks against burds
dedicated to religion, education, art, science or
charitable purposes, historic monuments, hospitats
places where the sick and wounded are collected,
provided they are not military objectives;

Subjecting persons who are in the power of dreese
party to physical mutilation or to medical or sdio
experiments of any kind which are neither justiflad
the medical, dental or hospital treatment of thesqe
concerned nor carried out in his or her interes a
which cause death to or seriously endanger théthegl
such person or persons;

Kiling or wounding treacherously individuals
belonging to the hostile nation or army;

Declaring that no quarter will be given;

Destroying or seizing the enemy's propertyass such
destruction or seizure be imperatively demandethby
necessities of war;

Declaring abolished, suspended or inadmissiiol a
court of law the rights and actions of the natisnal
the hostile party;

Compelling the nationals of the hostile patty take
part in the operations of war directed againstrtbain
country, even if they were in the belligerent'svesy
before the commencement of the watr;

Pillaging a town or place, even when takerakgault;
Employing poison or poisoned weapons;

Employing asphyxiating, poisonous or otlgases, and
all analogous liquids, materials or devices;

Employing bullets which expand or flatten ia@ the
human body, such as bullets with a hard envelope
which does not entirely cover the core or is pidrce
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with incisions;

(xx) Employing weapons, projectiies and materiald an
methods of warfare which are of a nature to cause
superfluous injury or unnecessary suffering or Wwhic
are inherently indiscriminate in violation of the
international law of armed conflict, provided tisatch
weapons, projectiles and material and methods of
warfare are the subject of a comprehensive prabiibit
and are included in an annex to this Statute, by an
amendment in accordance with the relevant provsion
set forth in articles 121 and 123;

(xxi) Committing outrages upon personal dignity, in
particular humiliating and degrading treatment;

(xxii)  Committing rape, sexual slavery, enforcedgitution,
forced pregnancy, as defined in article 7, pardgrap (d)
(f), enforced sterilization, or any other form afxsal
violence also constituting a grave breach of thaese
Conventions;

(xxiii)  Utilizing the presence of a civilian or ath protected
person to render certain points, areas or milifarges (e)
immune from military operations;

(xxiv) Intentionally directing attacks against fliigs,
material, medical units and transport, and perdonne
using the distinctive emblems of the Geneva
Conventions in conformity with international law;

(xxv) Intentionally using starvation of civilians a method
of warfare by depriving them of objects indisperisab
to their survival, including wilfully impeding redf
supplies as provided for under the Geneva Conwvasitio

(xxvi)  Conscripting or enlisting children under tltage of
fifteen years into the national armed forces omngisi
them to participate actively in hostilities.

(c) Inthe case of an armed conflict not of annméional character,
serious violations of article 3 common to the foBeneva
Conventions of 12 August 1949, namely, any of thkofing
acts committed against persons taking no active parthe
hostilities, including members of armed forces wiave laid
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down their arms and those placed hors de combatidiyess,
wounds, detention or any other cause:

0] Violence to life and person, in particular merdf all
kinds, mutilation, cruel treatment and torture;
(i) Committing outrages upon personal dignity, in

particular humiliating and degrading treatment;

(iii) Taking of hostages;

(iv) The passing of sentences and the carrying afut
executions without previous judgement pronounced by
a regularly constituted court, affording all judici
guarantees which are generally recognized as
indispensable.

Paragraph 2 (c) applies to armed conflictsai@n international
character and thus does not apply to situationsintdrnal
disturbances and tensions, such as riots, isolated sporadic
acts of violence or other acts of a similar nature.

Other serious violations of the laws and cust@pplicable in
armed conflicts not of an international characteithin the
established framework of international law, namelgy of the
following acts:

® Intentionally directing attacks against the ilkan
population as such or against individual civiliamst
taking direct part in hostilities;

(i) Intentionally directing attacks against builds,
material, medical units and transport, and perdonne
using the distinctive emblems of the Geneva
Conventions in conformity with international law;

(iii) Intentionally directing attacks against pensel,
installations, material, units or vehicles involveda
humanitarian assistance or peacekeeping mission in
accordance with the Charter of the United Nati@ss,
long as they are entitled to the protection given t
civilians or civilian objects under the internat@raw
of armed conflict;
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(iv) Intentionally directing attacks against buildgs
dedicated to religion, education, art, science
charitable purposes, historic monuments, hosp#ats
places where the sick and wounded are collec
provided they are not military objectives;

Pillaging a town or place, even when taken $saailt;

Committing rape, sexual slavery, enforced ptoson,

(V)
(vi)

or

ted,

forced pregnancy, as defined in article 7, pardgrap

(f), enforced sterilization, and any other formsefual
violence also constituting a serious violation dicée 3
common to the four Geneva Conventions;
Conscripting or enlisting children under trege of
fifteen years into armed forces or groups or usiem
to participate actively in hostilities;

Ordering the displacement of the civilianmdation for
reasons related to the conflict, unless the segcafithe

(vii)

(vii)

civilians involved or imperative military reason® s

demand,;
Killing or
adversary;
Declaring that no quarter will be given;

Subjecting persons who are in the power oftla@io
party to the conflict to physical mutilation or teedical
or scientific experiments of any kind which arether
justified by the medical, dental or hospital treatrof
the person concerned nor carried out in his or
interest, and which cause death to or seriouslpmeger
the health of such person or persons;

Destroying or seizing the property of an acbary

(ix)

(x)
(xi)

wounding treacherously a combata

(xii)

nt

her

unless such destruction or seizure be imperatively

demanded by the necessities of the conflict.
(f)  Paragraph 2 (e) applies to armed conflictsafadn international
character and thus does not apply to situationsintdrnal
disturbances and tensions, such as riots, isolaed sporadic
acts of violence or other acts of a similar natreapplies to
armed conflicts that take place in the territoryaoState when
there is protracted armed conflict between goventate
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authorities and organized armed groups or betweemn groups.

3. Nothing in paragraph 2 (c) and (e) shall affiaet responsibility of a
Government to maintain or re-establish law and romi¢he State or to
defend the unity and territorial integrity of théat®, by all legitimate
means.

Article 9
Elements of Crimes

1. Elements of Crimes shall assist the Court in ititerpretation and
application of articles 6, 7 and 8. They shall Heged by a two-thirds
majority of the members of the Assembly of Statedies.

2. Amendments to the Elements of Crimes may beqseqb by:

(@) Any State Party;

(b)  The judges acting by an absolute majority;

(c) The Prosecutor.

Such amendments shall be adopted by a two-thirdserityaof the
members of the Assembly of States Parties.

3. The Elements of Crimes and amendments theretlh Isé consistent

with this Statute.
Article 10

Nothing in this Part shall be interpreted as lingtior prejudicing in any way
existing or developing rules of international laav purposes other than this
Statute.

Article 20
Ne bis in idem

Inter national Humanitarian Law
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Except as provided in this Statute, no persail &ie tried before the
Court with respect to conduct which formed the $asi crimes for
which the person has been convicted or acquittetidoourt.

No person shall be tried by another court farriene referred to in
article 5 for which that person has already beewicted or acquitted
by the Court.

No person who has been tried by another courtctmduct also
proscribed under article 6, 7 or 8 shall be trigdie Court with respect
to the same conduct unless the proceedings inthise court:

(&) Were for the purpose of shielding the personcemed from
criminal responsibility for crimes within the judistion of the
Court; or

(b) Otherwise were not conducted independentlyngpairtially in
accordance with the norms of due process recognizgd
international law and were conducted in a manndchyhn the
circumstances, was inconsistent with an intentitoglthe person
concerned to justice.

Part 3. General Principles of Criminal Law

Article 22
Nullum crimen sine lege

A person shall not be criminally responsible emthis Statute unless
the conduct in question constitutes, at the tim@akes place, a crime
within the jurisdiction of the Court.

The definition of a crime shall be strictly comed and shall not be
extended by analogy. In case of ambiguity, the nitedn shall be
interpreted in favour of the person being invesdda prosecuted or
convicted.

3. This article shall not affect the characteratiof any conduct as
criminal under international law independently lubtStatute.

Article 23
Nulla poena sine lege

A person convicted by the Court may be punisheg onlaccordance with
this Statute.

Article 24
Non-retroactivity ratione personae

1. No person shall be criminally responsible urtber Statute for conduct
prior to the entry into force of the Statute.

2. n the event of a change in the law applicabla given case prior to a
final judgement, the law more favourable to the spar being
investigated, prosecuted or convicted shall apply.

Article 25
Individual criminal responsibility

1. The Court shall have jurisdiction over naturatgens pursuant to this
Statute.

2. A person who commits a crime within the jurisidic of the Court shall
be individually responsible and liable for punisiminén accordance
with this Statute.

3. In accordance with this Statute, a person sigairiminally responsible
and liable for punishment for a crime within theigdiction of the
Court if that person:

(@) Commits such a crime, whether as an individjahtly with
another or through another person, regardless athen that
other person is criminally responsible;

(b)  Orders, solicits or induces the commissionumhsa crime which

Inter national Humanitarian Law
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in fact occurs or is attempted;

(c) For the purpose of facilitating the commissainsuch a crime,
aids, abets or otherwise assists in its commissiats attempted
commission, including providing the means for snenission;

(d) In any other way contributes to the commisswnattempted
commission of such a crime by a group of persotiagevith a
common purpose. Such contribution shall be inteatiand shall
either:

® Be made with the aim of furthering the crimirmaitivity
or criminal purpose of the group, where such agtior
purpose involves the commission of a crime wittia t
jurisdiction of the Court; or

(i) Be made in the knowledge of the intention loé group
to commit the crime;

(e) In respect of the crime of genocide, directig gublicly incites
others to commit genocide;

() Attempts to commit such a crime by taking asctidhat
commences its execution by means of a substatgia) but the
crime does not occur because of circumstances emdiemt of
the person's intentions. However, a person who ddran the
effort to commit the crime or otherwise prevents dompletion
of the crime shall not be liable for punishment emthis Statute
for the attempt to commit that crime if that persmmpletely
and voluntarily gave up the criminal purpose.

4. No provision in this Statute relating to indival criminal responsibility
shall affect the responsibility of States undeeiinational law.

Article 26
Exclusion of jurisdiction over persons under eighten

The Court shall have no jurisdiction over any parato was under the age
of 18 at the time of the alleged commission ofimer
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Article 27
Irrelevance of official capacity

1. This Statute shall apply equally to all persaithout any distinction
based on official capacity. In particular, officiedpacity as a Head of
State or Government, a member of a Government diapent, an
elected representative or a government officiall Bhao case exempt a
person from criminal responsibility under this 8tat nor shall it, in
and of itself, constitute a ground for reductiorsehtence.

2. Immunities or special procedural rules which rattgch to the official
capacity of a person, whether under national @rinational law, shall
not bar the Court from exercising its jurisdictiover such a person.

Article 28
Responsibility of commanders and other superiors

In addition to other grounds of criminal respongipiunder this Statute for
crimes within the jurisdiction of the Court:

(@) A military commander or person effectively agtias a military
commander shall be criminally responsible for csmethin the
jurisdiction of the Court committed by forces undes or her
effective command and control, or effective auttyasind control
as the case may be, as a result of his or herdaitu exercise
control properly over such forces, where:

0] That military commander or person either knew o
owing to the circumstances at the time, should have
known that the forces were committing or about to
commit such crimes; and

(i) That military commander or person failed tdkeaall
necessary and reasonable measures within his or her
power to prevent or repress their commission or to
submit the matter to the competent authorities for
investigation and prosecution.
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(b) With respect to superior and subordinate ratethips not
described in paragraph (a), a superior shall benicailly
responsible for crimes within the jurisdiction odfiet Court
committed by subordinates under his or her effecauthority
and control, as a result of his or her failure xereise control
properly over such subordinates, where:

® The superior either knew, or consciously disweigd
information which clearly indicated, that the
subordinates were committing or about to commitisuc
crimes;

(i) The crimes concerned activities that were witlthe
effective responsibility and control of the superand

(iii) The superior failed to take all necessary aadsonable
measures within his or her power to prevent oragpr
their commission or to submit the matter to the
competent authorities for investigation and proseou

Article 29
Non-applicability of statute of limitations

The crimes within the jurisdiction of the Court Bhaot be subject to any
statute of limitations.

Article 30
Mental element

1. Unless otherwise provided, a person shall baigdlly responsible and
liable for punishment for a crime within the juristibn of the Court
only if the material elements are committed witteit and knowledge.

2. For the purposes of this article, a person hi@ni where:

(@) In relation to conduct, that person means tgage in the
conduct;

(b) In relation to a consequence, that person méarsause that
consequence or is aware that it will occur in thdir@ary course
of events.
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For the purposes of this article, "knowledge"ame awareness that a
circumstance exists or a consequence will occtinenordinary course
of events. "Know" and "knowingly" shall be construsccordingly.

Article 31
Grounds for excluding criminal responsibility

In addition to other grounds for excluding crmai responsibility
provided for in this Statute, a person shall nottminally responsible
if, at the time of that person's conduct:

(@)

(b)

(c)

(d)

The person suffers from a mental disease @cti¢fat destroys
that person's capacity to appreciate the unlawsglime nature of
his or her conduct, or capacity to control his er honduct to
conform to the requirements of law;

The person is in a state of intoxication thestdoys that person's
capacity to appreciate the unlawfulness or natdirbio or her
conduct, or capacity to control his or her condactonform to
the requirements of law, unless the person has nbeco
voluntarily intoxicated under such circumstancest the person
knew, or disregarded the risk, that, as a resuth@fintoxication,
he or she was likely to engage in conduct constgua crime
within the jurisdiction of the Court;

The person acts reasonably to defend himselhenself or
another person or, in the case of war crimes, ptppehich is
essential for the survival of the person or anotherson or
property which is essential for accomplishing aitamy mission,
against an imminent and unlawful use of force irmanner
proportionate to the degree of danger to the peosahe other
person or property protected. The fact that thesgrerwas
involved in a defensive operation conducted bydsrghall not in
itself constitute a ground for excluding criminasponsibility
under this subparagraph;

The conduct which is alleged to constitute @nerwithin the
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jurisdiction of the Court has been caused by duresigdting from

a threat of imminent death or of continuing or iment serious
bodily harm against that person or another persod.the person
acts necessarily and reasonably to avoid this thpeavided that
the person does not intend to cause a greater thanmthe one
sought to be avoided. Such a threat may either be:

® Made by other persons; or
(i) Constituted by other circumstances beyond that
person's control.

2. The Court shall determine the applicability ledé grounds for excluding
criminal responsibility provided for in this Stagub the case before it.

3. At trial, the Court may consider a ground forcleging criminal
responsibility other than those referred to in gesph 1 where such a
ground is derived from applicable law as set fartharticle 21. The
procedures relating to the consideration of sucbraund shall be
provided for in the Rules of Procedure and Evidence

Article 32
Mistake of fact or mistake of law

1. A mistake of fact shall be a ground for exclgdoriminal responsibility
only if it negates the mental element requiredHzydrime.

2. A mistake of law as to whether a particular tyjeconduct is a crime

within the jurisdiction of the Court shall not be gaound for excluding

criminal responsibility. A mistake of law may, howes, be a ground for
excluding criminal responsibility if it negates theental element required by
such a crime, or as provided for in article 33.

Article 33
Superior orders and prescription of law

1. The fact that a crime within the jurisdiction tife Court has been
committed by a person pursuant to an order of ae@Gweent or of a
superior, whether military or civilian, shall nalieve that person of
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criminal responsibility unless:

(@)

(b)
(c)

The person was under a legal obligation to atrelers of the
Government or the superior in question;

The person did not know that the order waswifulg and

The order was not manifestly unlawful.

For the purposes of this article, orders to cinganocide or crimes
against humanity are manifestly unlawful.
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AGREEMENT FOR THE PROSECUTION AND PUNISHMENT OF
THE MAJOR WAR CRIMINALS OF THE EUROPEAN AXIS, AND
CHARTER OF THE INTERNATIONAL MILITARY TRIBUNAL

CHARTER
[excerpts]

Article 6

The Tribunal established by the Agreement refetoeid Article 1 hereof for
the trial and punishment of the major war criminafsthe European Axis
countries shall have the power to try and punistsges who, acting in the
interests of the European Axis countries, whetheriraividuals or as
members of organizations, committed any of thefaithg crimes.

The following acts, or any of them, are crimes amgniithin the jurisdiction
of the Tribunal for which there shall be individuakponsibility:

(b) War Crimes: namely, violations of the laws arstoms of war. Such
violations shall include, but not be limited to, mder, ill-treatment or
deportation to slave labour or for any other puepokcivilian population of
or in occupied territory, murder or ill-treatmeritgisoners of war or persons
on the seas, killing of hostages, plunder of publiprivate property, wanton
destruction of cities, towns or villages, or deafish not justified by military
necessity;

(c) Crimes against Humanity: namely, murder, exieaton, enslavement,
deportation, and other inhumane acts committed nagaany civilian

population, before or during the war, or persecigion political, racial or
religious grounds in execution of or in connectimith any crime within the
jurisdiction of the Tribunal, whether or not in lation of the domestic law of
the country where perpetrated.

Nobuo Hayashi

Implementation and Enforcement 15/23

CONVENTION FOR THE PREVENTION AND PUNISHMENT OF
THE CRIME OF GENOCIDE
[excerpts]

Article |l

In the present Convention, genocide means any ef faillowing acts
committed with intent to destroy, in whole or inrfjpaa national, ethnical,
racial or religious group, as such:

(@) Killing members of the group;

(b)  Causing serious bodily or mental harm to meloéthe group;

(c) Deliberately inflicting on the group conditioo$ life calculated
to bring about its physical destruction in wholéropart;

(d) Imposing measures intended to prevent birthisimvihe group;

(e) Forcibly transferring children of the groupetaother group.

Article Il

The following acts shall be punishable:

(@) Genocide;

(b)  Conspiracy to commit genocide;

(c) Direct and public incitement to commit genogide
(d) Attempt to commit genocide;

(e) Complicity in genocide.
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GENEVA CONVENTIONS I/II/IIINV OF 12 AUGUST, 1949
[excerpts]

Article 50/51/130/147
Article 3
Grave breaches to which the preceding Article eslahall be those involving
In the case of armed conflict not of an internaglacharacter occurring any of the following acts, if committed against gms or property protected
in the territory of one of the High Contracting s, each Party to the by the present Convention:
conflict shall be bound to apply, as a minimum, filowing provisions:

(1) Persons taking no active part in the hostdijtiencluding Act |

members of armed forces who have laid down theirsaand : o
i X Wilful killing v
those placednors de combat by sickness, wounds, detention, or [Torture or inhuman treatment, includifig .
any other cause, shall in all circumstances beeteaAumanely, biological experiments
without any adverse distinction founded on racéouo religion Wilfully causing great suffering or serious injufy
or faith, sex, birth or wealth, or any other simitaiteria. to body or health
To this end, the following acts are and shall remai Extensive destruction and appropriation |of

prohibited at any time and in any place whatsoevidr respect property, not justified by military necessity apd v/
to the above-mentioned persons: carried out unIanuIIy and Wantonly

(@) violence to life and person, in particular nemdf all Compelling a prisoner of war [protected pers
kinds, mutilation, cruel treatment and torture: to serve in the forces of a hostile Power

(b) taking of hostages;

(c) outrages upon personal dignity, in particulamiiating
and degrading treatment;

Wilfully depriving a prisoner of war [protecte
person] of the rights of fair and regular tr
prescribed in the present Convention

. . . Unlawful deportation or transfer or unlawf
(d) the passing of sentences and the carrying foexexutions confinement of a protected person

without previous judgement pronounced by a regylarl [ Taking of hostages
constituted court, affording all the judicial guatees
which are recognized as indispensable by civilized
peoples.
(2) The wounded and sick shall be collected andckme
An impartial humanitarian body, such as the Inteamal Committee of
the Red Cross, may offer its services to the Partie¢he conflict.
The Parties to the conflict should further endeavolbring into force,
by means of special agreements, all or part ofatmer provisions of the
present Convention.
The application of the preceding provisions shall affect the legal
status of the Parties to the conflict.
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70.

94.

INTERNATIONAL CRIMINAL TRIBUNAL FOR THE FORMER YUGO  SLAVIA

TADIC JURISDICTION DECISION

Prosecutor v. Dusko Tadia/k/a "Dule," Case No. IT-94-1Decision on the Defence Motion for Interlocutory Ayeal on Jurisdiction 2 October 1995

On the basis of the foregoing, we find thatammed conflict
exists whenever there is a resort to armed forbsdmn States or
protracted armed violence between governmentaloatits and

organized armed groups or between such groupsmithbtate.
International humanitarian law applies from theiation of such

armed conflicts and extends beyond the cessationosfilities

until a general conclusion of peace is reachedinothe case of
internal conflicts, a peaceful settlement is achievUntil that

moment, international humanitarian law continuespply in the

whole territory of the warring States or, in theseaf internal
conflicts, the whole territory under the controlaoparty, whether
or not actual combat takes place there.

The Appeals Chamber deems it fitting to speitiéyconditions to
be fulfilled for Article 3 to become applicable. §Hollowing

requirements must be met for an offence to be stbje

prosecution before the International Tribunal unieicle 3:

() the violation must constitute an infringemeritaorule of
international humanitarian law;

(i) the rule must be customary in nature or, ifb@glongs to
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treaty law, the required conditions must be mee (@elow,
para. 143);

(i) the violation must be "serious", that is t@ys it must
constitute a breach of a rule protecting importeaities,
and the breach must involve grave consequenceshéor
victim. Thus, for instance, the fact of a combatsintply
appropriating a loaf of bread in an occupied vidlagould
not amount to a "serious violation of international
humanitarian law" although it may be regarded dmfp
foul of the basic principle laid down in Article 46
paragraph 1, of the Hague Regulations (and the
corresponding rule of customary international |avkereby
"private property must be respected” by any army
occupying an enemy territory;

(iv) the violation of the rule must entail, undasstomary or
conventional law, the individual criminal resporil{p of
the person breaching the rule.

It follows that it does not matter whether the Ises violation"
has occurred within the context of an internatiomaln internal
armed conflict, as long as the requirements setloowe are met.
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PROTOCOL ADDITIONAL TO THE GENEVA CONVENTIONS OF 12 AUGUST 1949, AND RELATING TO THE PROTECTION OF VIC TIMS OF

INTERNATIONAL ARMED CONFLICTS (PROTOCOL I), 8 JUNE 1977

Article 85
Repression of breaches of this Protocol

The provisions of the Conventions relating te tlepression of
breaches and grave breaches, supplemented byetii®g shall
apply to the repression of breaches and grave hesaof this
Protocol.

Acts described as grave breaches in the Comventire grave
breaches of this Protocol if committed against gessin the
power of an adverse Party protected by Articlesdand 73 of
this Protocol, or against the wounded, sick angwtécked of the
adverse Party who are protected by this Protocagainst those
medical or religious personnel, medical units or dical
transports which are under the control of the aslv@&arty and are
protected by this Protocol.

In addition to the grave breaches defined inichrt11, the
following acts shall be regarded as grave breachtss Protocol,
when committed wilfully, in violation of the relemfiprovisions of
this Protocol, and causing death or serious injuarybody or
health:

(@) making the civilian population or individualvitians the
object of attack;

(b) launching an indiscriminate attack affecting thivilian
population or civilian objects in the knowledge ttlsaich
attack will cause excessive loss of life, injuryctailians or
damage to civilian objects, as defined in Articl&, 5
paragraph 2 (a)(iii);

(c) launching an attack against works or instailzi
containing dangerous forces in the knowledge th&hs
attack will cause excessive loss of life, injuryctailians or
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damage to civilian objects, as defined in Articl€, 5
paragraph 2(a)(iii);

(d) making non-defended localities and demilitastizenes the
object of attack;

(e) making a person the object of attack in thewkedge that
he is hors de combat;

() the perfidious use, in violation of Article 37f the
distinctive emblem of the red cross, red crescemnead lion
and sun or of other protective signs recognizedthsy
Conventions or this Protocol.

In addition to the grave breaches defined in pfeceding
paragraph and in the Conventions, the followings asttall be
regarded as grave breaches of this Protocol, whenmitted
wilfully and in violation of the Conventions or tiRrotocol:

(@) the transfer by the Occupying Power of partstofown
civilian population into the territory it occupiesyr the
deportation or transfer of all or parts of the gagian of the
occupied territory within or outside this territorg violation
of Article 49 of the Fourth Convention;

(b) unjustifiable delay in the repatriation of ners of war or
civilians;

(c) practices ofapartheid and other inhuman and degrading
practices involving outrages upon personal digtigised on
racial discrimination;

(d) making the clearly-recognized historic monursewniorks of
art or places of worship which constitute the aaltwr
spiritual heritage of peoples and to which speggiatection
has been given by special agreement, for examjtt@nvthe
framework of a competent international organizatitive
object of attack, causing as a result extensiveruteion
thereof, where there is no evidence of the viotaby the
adverse Party of Article 53, sub-paragraph (b), ahen
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such historic monuments, works of art and placegosship
are not located in the immediate proximity of naitit
objectives;

(e) depriving a person protected by the Conventwneferred
to in paragraph 2 of this Article of the rights fair and
regular trial.

Without prejudice to the application of the Centions and of this
Protocol, grave breaches of these instruments bhakgarded as
war crimes.

Article 86
Failure to Act

The fact that a breach of the Conventions dhisf Protocol was
committed by a subordinate does not absolve higrgag from
penal or disciplinary responsibility, as the casagyrbe, if they
knew, or had information which should have enalieein to
conclude in the circumstances at the time, thavd® committing
or was going to commit such a breach and if thelyndit take all
feasible measures within their power to preventrepress the
breach.

FORMAL SOURCES COMBINATIONS

Criminalisation is ...

conventional

customary

Prohibition is ...

conventional

- Acts prohibited in
Article 12 and
criminalised in Art.
16 1999 Hague
Cultural Property
Protocol Il

- Unlawfully
spreading terror
among the civilian
population, in
breach of Art.
51(2) 1977
Additional Protoco
I/Art. 13(2) 1977
Additional Protoco
Il and found to
constitute a
customary war
crime by ICTY
Trial Chamber in
Gali¢

customary

- Pillaging a town
or place in
non-international
armed conflict,
arguably prohibited
under customary
international law
and criminalised
under Art.
8(2)(e)(v) ICC

Statute

- Unlawful attacks
on civilian objects
in non-internationa
armed conflict
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ICTY ELEMENTS OF HOMICIDE-RELATED CRIMES

War Crimes Crimes against Humanit Genocide
Murder, a serious Wilful killing, a grave Persecutions on
violation of common breach of the Geneva Murder Extermination political, racial and
Article 3 Conventions religious grounds

Killing members of the
group

A perpetrator (P) kills a victim (V).

P infringes upon V's fundamental human right
There is an armed conflict.

There is a close nexus between P's killing of
and the armed conflict.

When P kills V, V is either a civilian not
participating directly in hostilities, or a
combatant placelors de combat.

State A and State B are involved in the armed
conflict.

P belongs to State A, V belongs to State B.
There is a widespread or systematic attack

against a civilian population.

There is a close nexus between P's killing of
and the widespread or systematic attack agaifg
civilian population.

There are mass killings.

There is a close nexus between P's killing of
and the mass killings.

P either intends to kill V or is in reckless
disregard of V's life.

P is aware of the widespread or systematic a
against a civilian population.

P is aware of the mass killings.

P intends to discriminate V on account of V's
religion.

P intends to destroy V's religious group in whd
or in part, as such.

" Within the jurisprudence of the ICTY, the killind a victim as an element of murder, a crime addinmanity, on the one hand, and the infringeméthat victim's fundamental human right as an elenoé persecutions, a
crime against humanity, on the other, are consitleretually distinct.

" The armed conflict element for crimes against mitgas one that is imposed on the ICTY's jurisiintby virtue of its Statute. It is recognized lire fjurisprudence of the ICTY that this element doeisexist in customary
international law.

* Since the armed conflict element for crimes agdinmanity is strictly statutory, the showing aflase nexus between the killing and the armed wmbrigl not required.

$ The jurisprudence of the ICTY does not indicatady that this is an element for crimes againsh4mity. It is arguable however that neither theflawkilling of enemy combatants not plackors de combat nor the lawful
killing of civilians participating directly in hodities would — or should, in any event — amounttiones against humanity.

™ The jurisprudence of the ICTY does not indicatady that this is an element for genocide eitAeguably, however, where genocide is committedriraemed conflict, the lawful killing of enemy conthats not placed
hors de combat and the lawful killing of civilians participatingjrectly in hostilities would not — or should nat,any event — constitute genocidal conduct.

™ The jurisprudence of the ICTY is ambivalent abit possibility of the so-called "one-man genocidbire there is only one perpetrator and/or onémvicThere is a dispute among scholars and pratits as to whether
the crime of genocide ought to involve a minimunmiber of actual victims.
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ICC ELEMENTS OF CRIMES

[excerpts]
1.
Article 6 (a)
Genocide by killing 2.
3.
Elements

4.

1.  The perpetrator killed one or more persons.

2. Such person or persons belonged to a partinatésnal, ethnical, racial
or religious group.

3. The perpetrator intended to destroy, in wholéngpart, that national,
ethnical, racial or religious group, as such.

4, The conduct took place in the context of a netipattern of similar
conduct directed against that group or was conthat could itself
effect such destruction.

Article 7 (1) (a)
Crime against humanity of murder

Elements

1. The perpetrator killed one or more persons.

2. The conduct was committed as part of a widesp@masystematic
attack directed against a civilian population.

3. The perpetrator knew that the conduct was phrorointended the
conduct to be part of a widespread or systemati&clatagainst a
civilian population.

Article 7 (1) (b)
Crime against humanity of extermination

Elements
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The perpetrator killed one or more persons,uitiog by inflicting
conditions of life calculated to bring about thestlection of part of a
population.

The conduct constituted, or took place as piriaomass killing of
members of a civilian population.

The conduct was committed as part of a widesp@asystematic
attack directed against a civilian population.

The perpetrator knew that the conduct was phrbrointended the
conduct to be part of a widespread or systematiclatirected against
a civilian population.

Article 7 (1) (h)
Crime against humanity of persecution

Elements

1.

2.

The perpetrator severely deprived, contrannternational law, one or
more persons of fundamental rights.

The perpetrator targeted such person or perbygnseason of the
identity of a group or collectivity or targeted theup or collectivity as
such.

Such targeting was based on political, raciatiomal, ethnic, cultural,
religious, gender as defined in article 7, paralgrapof the Statute, or
other grounds that are universally recognized gsemmissible under
international law.

The conduct was committed in connection with ani/ referred to in
article 7, paragraph 1, of the Statute or any caitkin the jurisdiction

of the Court.

The conduct was committed as part of a widesp@asystematic
attack directed against a civilian population.

The perpetrator knew that the conduct was parmrointended the
conduct to be part of a widespread or systematiclatirected against
a civilian population.
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Article 8 (2) (a) (i)
War crime of wilful killing

Elements
1. he perpetrator killed one or more persons.
2. Such person or persons were protected underoonmore of the

Geneva Conventions of 1949.

3. The perpetrator was aware of the factual cir¢antes that established
that protected status.

4. The conduct took place in the context of and associated with an
international armed conflict.

5. The perpetrator was aware of factual circumssaiieat established the
existence of an armed conflict.

Article 8 (2) (b) (i) [Article 8 (2) (e) (i)]
War crime of attacking civilians

Elements

1. The perpetrator directed an attack.

2. The object of the attack was a civilian popolatas such or individual
civilians not taking direct part in hostilities.

3. The perpetrator intended the civilian populataansuch or individual
civiians not taking direct part in hostilities toe the object of the
attack.

4, The conduct took place in the context of and associated with an
international armed conflict [armed conflict not ah international
character].

5. The perpetrator was aware of factual circumssaiticat established the
existence of an armed conflict.

Article 8 (2) (b) (iv)
War crime of excessive incidental death, injury, odamage

Elements
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The perpetrator launched an attack.

The attack was such that it would cause incaled¢ath or injury to
civilians or damage to civilian objects or widegue long-term and
severe damage to the natural environment and ticatdeath, injury or
damage would be of such an extent as to be cleadgssive in relation
to the concrete and direct overall military advgetanticipated.

The perpetrator knew that the attack would cansiglental death or
injury to civilians or damage to civilian objectsr avidespread,
long-term and severe damage to the natural envieah@and that such
death, injury or damage would be of such an exéesnto be clearly
excessive in relation to the concrete and direcerally military
advantage anticipated.

The conduct took place in the context of and associated with an
international armed conflict.

The perpetrator was aware of factual circumstairtiat established the
existence of an armed conflict.

Article 8 (2) (b) (vi)
War crime of killing or wounding a person hors de combat

Elements

1.
2.
3

The perpetrator killed or injured one or morespas.

Such person or persons whoes de combat.

The perpetrator was aware of the factual cir¢cantes that established
this status.

The conduct took place in the context of and associated with an
international armed conflict.

The perpetrator was aware of factual circum&tsuticat established the
existence of an armed conflict.

Article 8 (2) (b) (xi) [Article 8 (2) (e) (iX)]
War crime of treacherously killing or wounding

Elements

1.

The perpetrator invited the confidence or beadfebne or more persons
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that they were entitled to, or were obliged to adc@rotection under
rules of international law applicable in armed diohf

2. The perpetrator intended to betray that confidesr belief.

3. The perpetrator killed or injured such persopensons.

4, The perpetrator made use of that confidence etiefbin killing or
injuring such person or persons.

5. Such person or persons belonged to an advertse pa

6. The conduct took place in the context of and associated with an
international armed conflict [armed conflict not ah international
character].

7. The perpetrator was aware of factual circumstsicat established the
existence of an armed conflict.

Article 8 (2) (c) (i)-1
War crime of murder

Elements

1. The perpetrator killed one or more persons.

2. Such person or persons were eithans de combat, or were civilians,
medical personnel, or religious personnel takingantive part in the
hostilities.

3. The perpetrator was aware of the factual cirtantes that established
this status.

4, The conduct took place in the context of and associated with an
armed conflict not of an international character.

5. The perpetrator was aware of factual circumstsicat established the

existence of an armed conflict.
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